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be simulated and deception may be practiced in such exhibitions; but- that 
can no more be prevented than can perjury in testimony. When, however, 
proof is attempted to be made by allowing the plaintiff to act out upon a 
judicial stage before the jurors what he, or his physicians, have testified to 
be some nervous affection, resulting from an injury, the exhibition is im- 
proper because unfair. As something under the sole control of the witness 
himself it is beyond the ordinary tests of examination. Nor does such evi- 
dence allow of any record beyond the reporter's notes of what he saw upon 
the trial. It is intended to prejudice the minds of the jurors, and it is cal- 
culated to affect the calm judicial atmosphere of a court of justice. The 
plaintiff in such cases has sufficient advantages without adding to them a 
spectacular illustration of his symptoms. The Appellate Division, in its 
general jurisdiction to review trials, might well have ordered a new trial, 
in the interest of justice. As it is, we are constrained to affirm the judg- 
ment, with costs, because the matter was discretionary." 



EXECUTORS TBUSTEES — ADMINISTRATION OF TBUST EVIDENCE RE- 
PORT — Approv Air— Right to Appoint Auditor — Statutes — Investments — 
Fiduciaries, especially those acting in a double capacity, will do well to familiar- 
ize themselves with the facts and law of this case: 

Executors in their reports to the probate court represented that some thou- 
sands of dollars had been received by them from the sale of city lots belong- 
ing to the estate, and that the interest on the purchase-money mortgages 
had been paid. No money had in fact been paid, and all the mortgages 
were in default, and foreclosures were going on. Held that, owing to the 
misrepresentations, the fact that beneficiaries under the will had assented 
to the accounts of the executors, did not exonerate them from liability for 
their unwarranted investment in making advances to purchasers for build- 
ing purposes, etc. 

A statement by an executor in his account as of his own knowledge, but 
which, as a matter of fact, he did not know to be true, was fraudulent in 
law. 

On an accounting by executors it appeared that one of them owned a 
half interest, together with the estate, in certain city lots, which interest 
was known to the other executor, and the executors sold the lots and 
advanced money from the funds of the estate to the purchasers for build- 
ing purposes, and the reports made by the executors to the probate court, 
showed payments on the purchase price of lots, payment of interest, etc., 
when in fact none had been made. Held, that a finding of bad faith on the 
part of the executors was warranted. 

Where an executor has maladministered the funds of the estate by invest- 
ing in improper securities, and he turns them over subsequently to the 
testamentary trustee, who receives the securities and inventories them at 
the value of the fund which was invested in them, and so carries them along 
in his reports, both the executor and the trustee are chargeable for any loss. 
Where the executor making an investment becomes the trustee and 
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receives the funds as at their undiminished value, he is chargeable for the 
loss in both capacities. 

Where a testamentary trustee receives from the executor securities not 
worth the amount invested in them, and he inventories them at their undi- 
minished value, and carries them through several accounts at such value, 
he is chargeable with the loss. 

Executors wrongfully invested funds of the estate in securities, and 
caused an actual transfer of the securities to the testamentary trustee, who 
had agreed, when the investment was made, that he would accept them, 
as trustee, at the value of the investment, and who gave his receipt at full 
value. Held, that the fact as to the agreement and receipt did not relieve 
the executors from liability, it appearing that the executors and trustee had 
acted in bad faith. 

Executors wrongfully invested $80,000, and in an accounting before the 
Probate Court the value of the investments at that time were stated at 
$40,000. None of the beneficiaries appealed or made any objection. Held, 
that on a subsequent appeal from the final account the decree would not 
be changed so as to charge the executors with the whole sum unwarrantably 
expended. 

Where executors and testamentary trustees were guilty of bad faith rela- 
tive to investments, charges of interest against them at 6 per cent, was 
proper. 

On an accounting by executors and testamentary trustees, a fixing of the 
liability as between the executors themselves and their sureties was not 
within the proper scope of the proceedings. Brigham v. Morgan (Mass), 69 
N. E. 418. 



Innkeeper — Rights op Guests — Trespass by Servant — Admissions — 
Evidence. — In receiving a guest into his hotel, a hotel keeper impliedly 
undertakes that such a guest shall be treated with due consideration for 
his comfort and safety. 

A trespass committed upon the guest in the hotel by a servant of the 
proprietor, whether actively engaged in the discharge of his duties at the 
time or not, is a breach of such implied undertaking, for which the proprie- 
tor is liable in damages. Clancy v. Barker (Neb.), 98 N. W. 440. 

Per Albert, C: 

"By the implied contract between a hotel keeper and his guest, the 
former undertakes more than merely to furnish the latter with suitable 
food and lodging. There is implied on his part the further undertaking 
that the guest shall be treated with due consideration for his safety 
and comfort. Rommel v. Schambacher, 120 Pa. 579, 11 Atl. 779, 6 Am. 
St. Rep. 732. In Jencks v. Coleman, 2 Sumn. 221, Fed. Cas. No. 7,258, Story, 
J., said: 'An owner of a steamboat or railroad, in this respect, is in a 
condition somewhat similar to that of an innkeeper, whose premises are 
open to all guests. Yet he is not only empowered, but he is bound, so to 
regulate his house, as well with regard to the peace and comfort of his 
guests who there seek repose, as to the peace and quiet of the vicinity, as 



